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1. Appeliant

Shri Ketan Sureshkumar Desai,
Proprietor of M/s. Astha Marketing,
104, Shreyas, Opp. Jain Temple,
Navrangpura, Ahmedabad-380009
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

HRT TNHR BT GG e

Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid : .

i IR we & N B e ¥ o9 W e vRaE [ R WUSIR A1 o BREN H
7 frdll IUSTTR W G¥R WUSHIR ® AT of WK §Y A1 ¥, I1 {5l YoemR a1 99eR ¥ =15
I8 fordt e # a1 D wesTR ¥ 9 Are @ ufer & SR g8 8

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or f'l;g)m*%}[n‘e\\nq‘ehouse to another during the course of

processing of the goods in a warehousf;gbdrﬁncstgﬁ'g \xhether in a factory or in a warehouse. .
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods

Wwhich are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004,
in case of appeals other than as mentioned in para-2(i) (a) above.




(3)

()

(7)

B

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-| item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. :

W1 e, D SeTe TEw T JaER adieia SmEeer (Ree), @ ok e @
el ¥ HIE OT (Demand) TG &8 (Penalty) &1 10% Td SH &RAT ifard B 1 g,

P U W1 10 SIS ¥UY 2 |(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,;

(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the-duty demanded where duty or duty and penalty are in dispute, or
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ORDER-IN-APPEAL

The present appeal has been filed by Shri Ketan Sureshkumar Desai, Proprietor of
M/s. Astha Marketing, 104, Shreyas, Opp. Jain Temple, Navrangpura, Ahmedabad — 380009
(hereinafter referred to as “the appellant”) against Order-in-Original No. S1/JC/LD/2022-23
dated 20.10.2022 (hereinafter referred to as “the impugned order”) passed by the Jonﬁ
Commissioner, Central GST & Central Excise, Ahmedabad North (hereinafter referred to as

“the adjudlcatlng authority™).

2. . Briefly stated, the facts of the case are that the appellant was holding Service Tax
Registration No. AETPD8372DSD001. On scrutiny of the data received from the Centlal
Board of Direct Taxes (CBDT) for the FY 2015-16 and FY 2016-17, it was noticed that there
is difference of value of service amounting to Rs. 5,06,18,932/- for the FY 2015-16 and Rs.
3,26,54,910/- for the FY 2016-17 when compared with the gross value of service shown in
Service Tax return filed by the appellant. The appellant was called upon to submit
clarification for difference along with supporting documents, for the said period. However,

the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. STC/15-
49/0A/2021 dated 23.04.2021 demanding Service Tax amounting to Rs. 1,22,37,982/- for the
period FY 2015-16 and FY 2016- 17, under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994; and imposition of penalties under Section 77(2)& Section 78 of the
Finance Act, 1994,

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authouty wherein the demand of Service Tax amounting to Rs. 1,22,37,982/- was confirmed
under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest
under Section 75 of the Finance Act, 1994 for the pel'iod from FY 2015-16 and FY 2016-17.
Further, Penalty of Rs. 1,22,37,982/- was 1mposed on the appellant under Section 78 of the
Finance Act, 1994 and Penalty of Rs. 10,000/ was also imposed on the appellant under
Section 77 of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant has preferred the present

appeal on the following grounds:
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* The appellant has been engaged into the business of selling space or time slots for
advertisement in print media ie. newspaper, books, magazines, hording and
advertisement via other media and holding Service Tax Registration No.
AETPD8372DSD001.

e It is evident from Form 26AS and Audited Balance Sheet and Profit & Loss Account
that Gross Receipt (Turnover) figures mentionéd in SCN is absolutely baseless and
proceeding was concluded by the adjudicating authority on such baseless figures
received'from third party source. The aforesaid submission was already given to the
adjudicating authority in reply to SCN, however, the impugned order was: passed
without considering the actual figure of turnover and/or representation made by the

appellant before the adjudicating authority.

o The turnover figures mentioned in SCN and actual amount of turnover of the appellant
as per audited financial statement vis-a-vis Form 26AS is as under:

(Amount in Rs.)

Financial Year | Actual turnover | Gross Receipts | Gross receiptas | Gross receipt
as per Audited as per Form per ITR taken in the
Financial 26AS Show Causes
» | Notice
2015-16 3,74,88,858/- 2,57,57,100/- 3,74,88,858/- 5,06,18,932/-
2016-17 2,16,76,556/- 1,63,27,455/- 2,16,76,556/- 3,26,54,910/-

e They submitted their reply to SCN dated 21.05.2021 and copy of ITR for the FY
2015-16 and FY 2016-17 along with appeal memorandum.

o Further as mentioned in the beginning, the appellant is into the business of selling of
space in print media and such service contributes majority to the total turnover of
appellant during tlle'pel*iod under consideration. Further, on such service, appellant's
agency commission is 15% and as per industry practice service tax is charged on such
agency commission value only treating it as taxable value for computing service tax.
However, the adjudicating authority has not considered this as well and directly
applied certain percentage of service tax to the turnover figure mentioned in SCN and
demanded service tax in order in original and fdllowed by interest u/s 75; penalty u/s
77 and penalty u/s 78.

The adjudicating authority has erred in interpreting the provision of Service Tax Law

insofar as it relates to taxability under Advertising Agency of Print Media Services
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and incorrectly valued taxable services under impugned order. The adjudicating
authority has erred in not allowing CENVAT Credit available to the appellant as per
CENVAT register submitted in reply to SCN and incorrectly determined service tax
payable and also erred in confirming service tax under Section 75 of the Finance Act,
1994 and imposing penalties under Section 77 and 78 of the Finance Act, 1994

without exercising powers under Section 80 of the Finance Act, 1994,

4, Personal hearing in the case was held on 17.05.2023. Shri Dhrumit Parikh, Chartered
Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submission made in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be decided
in the present appeal is whether the impugned order passéd by the adjudicating authority,
confirming the demand of service tax amounting to Rs. 1,22,37,982/- against the appellant
along with interest and penalty, in the facts and circumstance of the case, is legal and proper

or otherwise. The demand pertains to the period FY 2015-16 and FY 2016-17.

6. I find that the adjudicating authority in the impugned order has, while confirming

demand of service tax, held as under:

“135. I find that the said assessee in their reply to the show cause notice has
submitted that rhey are into the business of selling of space or time slots Sfor
advertisements in print media ie. newspaper, books, magazines, hoardings, and
advertisement via other media; that they were majorly selling space for advertisement in
various print media specifically in newspaper and customer deducts TDS on such amount
and the same was reflected in Form 264S. Along with their reply, they have submitted the

Jollowing documents:

(i) Statement showing service tax reconciliation with audited Jinancial statements.
(i) Copies of P&L A/c for the period 2015-16 and 2016-17

(iii)  Statement showing working of service tax liability

(v)  Form 26AS for the period 2015-16 and 2016-17

) Sample copies of Sales and purchase invoices

16. ! find that Shri Dhrumit Parikh, CA, authorized representative appeared for
personal hearing on 04, 08.2022 on behalf of the assessee and reiterated their written
submission dated 21.05.2021. He further requested time till 22.08.2022 for submission of
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remaining documents. Subsequently, the said assessee has submitted Cenvat register for
the period 2015-16 and 2016-17. Apart from the Cenvat register, they have not submitted

any other supporting documents till date.

17. In the instant case, I find that the said assessee has stated that they are into
business of selling of space or time slots for advertisements in print media. However, they
have remained silent regarding filing of service tdx returns and payment of service tax. I
Jind that in spite of providing sufficient time, the said as.géssee has not provided any
documents evidencing filing of service tax returns and payment of service lax by them. I
Jurther find that they have not submitted the audited balance sheets and income tax
returns for the financial year 2015-16 and 2016-17. In fact, they have only submitted the
pages of Profit and Loss A/c for the period 2015-16 and 2016-17. They have also failed to
state the reasons for such difference between the figures shown in FORM 264S and the
O JSigures shown in their STR filed, if any.”

7. On verification of the documents submitted by the appellant, I find that the

appellant are engaged in providing various services, details of which are as below:

@) | Advertising services for advertisement in News paper

(i)  Advertising services for advertisement in Magazine

(iii)  Event Management Service

(iv)  Advertising Services for advertisement in Radio-TV

(v) Advertising Services by Screen Advertisement

(vi)  Advertising Services for advertisement by Cycle

(vii)  Advertising Services for advertisement at Navrati event
O | (viii) Selling of space at Bus-shelter

(ix)  Selling of space for Hording

7.1 As regard the question of taxability of services provided by the appellant, I find that
with effect from 01.07.2012, there has been total shift in the service tax levy, from “specific
service based taxation” to “negative list based taxation”, that means, all the services, except
those listed in negative list shall be liable to service tax. I also find that the services provided
by the appellant are not in negative list of service under Section 66D of the Finance Act, 1994
not exempted by any notification. I also find that the appellant has also not claimed any

exemption from service tax in respect of service provided by them.
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On perusal of the working of Service Tax Payable prepared and submitted by the

appellant, I find that the appellant has shown the income bifurcation and total service tax
liability for the FY 2015-16 and FY 2016-1 7, which are as under:

FY 2015-16 (Amount in Rs.)
Sr, Type of income Total Income Total Service
No Tax payable
1 Advertisement (News Paper) Net 2,53,16,398/- 5,25,377/-
2 | Advertisement (Magazine) Net 2,99,160/-
3 Sales (Event Management) - Net 9,51,088/- 13,29,790/-
4 Sales (Adv-Redio-TV) - Net 35,34,427/-
S | Sales (Screen Advtisement) — 2,54,500/-
Net :
6 | Sales (Cycle) — Net 17,000/-
7 Sales (Bus Shelter) - Net 11,77,000/-
8 Sales (Adv-Hording) - Net 34,59,300/-
Total 3,50,08,873/- 18,55,167/-
FY 2016-17 (Amount in Rs.)
Sr. Type of income Total Income Total Service
No. : Tax payable
1 Advertisement (News Paper) 1,60,87,233/- 3,59,918/-
Net
2 | Advertisement (Magazine) Net 12,800/- .
3 Sales (Event Management) - 5,238,766/ - 6,67,172/-
.| Net
4 Sales (Adv-Redio-TV) - Net 10,05,159/-
) Sales (Screen Advtisement) — 1,75,000/-
Net :
6 Sales (Navratri) 9,17,000/-
7 __| Sales (Bus Shelter) - Net . 6,12,000/-
8 Sales (Adv-Hording) - Net 16,41,200/-
Total 2,05,74,158/- 10,27,090/-
8.1 On verification of the above figures, I find that the appellant has mentioned all the

aforesaid income in “Net” and not mentioned .the “Gross” income. The valuation for

calculation of service tax liability would be the gross amount charged by the service provider

for such services as per the provisions of Section 67 of the Finance Act, 1994. I also find that

the appellant not submitted any income ledger to the adjudicating authority or at the appeal
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stage. Hence, the calculation of service tax liability by the appellant as above cannot be
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9. On verification of the Profit & Loss Accounts of the appellant for the FY 2015-16 and
FY 2016-17, I find that the below mentioned income have been shown in the Profit & Loss

Accounts by the appellant:

Financial Description of Income Amount (Rs.)
Year _ | |
2015-16 | Sales - 3,74,88,858/-
Direct Income 1,08,203/-
Other Income 2,83,399/-
Total 3,78,80,460/-
2016-17 | Sales . 2,16,76,556/-
Direct Income ' 1,123/-
Other Income 1,99,419/-
O Total 2,18,77,098/-

9.1  On verification of the Form - 26AS of the appellant for the FY 2015-16 and FY 2016-
17, 1 find that the appellant has received total amount of Rs. 2,53,09,466/- during the FY
2015-16 and total amount of Rs. 1,63,27,455/- during FY 2016-17 on which the various
parties have deducted TDS under Section 194C of the Income Tax Act, 1961. I also find that
the show cause notice has been issued taking into consideration the figures of Form 26 AS or
ITR as Rs. 5,06,18,932/- for the FY 2015-16 and Rs. 3,26,54,910/- for the FY 2016-17. The
appellant have contested the value taken in the SCN. The adjudicating authority has not given

any finding on the value of services considered in the SCN, which is disputed by the

appellant.

O 9.2 'Inview of the above., I find that the adjudicating authority has, in the impugned order,
confirmed the demand of service tax amount on the value which does not co-relate / match
with the Profit & Loss Accounts or Income Tax Returns or Form 26AS. Thus, I find that the
adjudicating authority has calculated and confirmed the demand of service tax on the wrong
value. Therefore, the impugned order passed by the adjudicating authority is not correct and

legal.

10. T also find that the appellant had submitted .various documents viz. Sample invoices
issued by them; the invoices: on which they claim Cenvat Credit, along with appeal
memorandum, which was not produced by them before the adjudicating authority and have been

for the first time submitted at appeal stage. In this regard, I am of the considered view that the

appellant cannot seek to establish their stand at the appellate stage by bypassing the adjudicating

uthority. They should have submitted the relevant records and documents before the
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adjudicating authority, who is best placed to verify the authenticity of the documents as well as

their eligibility for Cenvat credit.

10.1 I find th_at the SCN in question, the demand has been raised based on the figures provided
by the Income Tax Department. In this regard, I find that CBIC had, vide Instruction dated
26.10.2021 specifically directed that in all such cases the adjudicating authorities are expected to
pass a order after appreciation of facts and submission of the party. The relevant portion of the

same is read as under:

“3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to. monitor and prevent issue of
indiscriminate show cause rzoticés. Needless to mention that in all such cases where
-the notices have already been issued, adjudicating authorities are expected to pass a

Jjudicious order after proper appreciation of facts and submission of the noticee.”

10.2 However, I find that the adjudicating authority has passed the impugned order without
verification of the documents produced by the appellant. I also find that as explained:above,
the adjudicating authority has also failed to reconciled the income figures shown in the show
cause notice with the documents produced by the appellant or with Form 26AS / Income Tax

Return filed by the appellant.

10.3 T also find that the appellant has also submitted the working of Service Tax Payable
and has also claimed the Cenvat credit against the same in the appeal memorandum. However,
the said calculation has been made without supporting documentary evidences viz. Income
Ledger for different type of incomes, copies of invoices on which Cenvat credit has been

claim, etc.

11, Considering the facts of the case as discussed hereinabove and in the interest of
justice, T am of the considered view that the case is required to be remanded back to the
adjudicating authority to examine the case on merits after proper verification of all the
documents produced by the appellant and arrive at correct reconciliation of figures obtained
from the Income Tax authorities with those submitted by the appellant. The quantification of
the demand shall be arrived by carrying out the reconciliation éxercise and after examination

of the eligibility of the claim of the appellant for Cenvat credit. The appellant is also directed

“to submit all the records and documents as required by the adjudicating authority before the
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shall after considering the records and documents submitted by the appellant decide the case

afresh by following the principles of natural justice,

12. In view of the above discussion, I remand the matter back to the adjudicating authority

to reconsider the issue a fresh and pass a speaking order after following the principles of

natural justice.

13. Wmmﬁfﬁﬂ%mmﬁmmaﬁ%%%mw% |

The appeal filed by the appellant stands disposed of in above.terms
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Superintendent(Appeals), L 57
CGST, Ahmedabad A

By RPAD / SPEED POST

To,

Shri Ketan Sureshkumar Desai, . ‘ : Appellant
Proprietor of M/s. Astha Marketing, |
104, Shreyas, Opp. Jain Temple,

Navrangpura, Ahmedabad —~ 380009

The Joint Commiissioner, Respondent
CGST & Central Excise,
Ahmedabad North

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North

3) The Joint Commissioner, CGST & Central Excise, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

‘ (for uploading the OIA)
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